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Current Popics. 


WO somewhat notable suits against the 
Albany Railway, in which large dam- 

ages were claimed, based upon the alleged 
negligence of the defendant company, have 
recently terminated in victories for the cor- 
poration, which, recognizing the fact that an 
important principle was involved, 
them strenuously. 
The 


fought 
In the case of Ogier v. 
Albany Railway, the Court of Appeals 
has just handed down a decision affirming 
the judgment of the Appellate Division. 
The case will be found reported in 88 Hun, 
486. The judgment of the Supreme Court 
was in favor of the plaintiff, upon the verdict 
of a jury rendered after trial at the Albany 
Circuit. The case showed 
that, at three o’clock in the afternoon, in the 
city of Albany, at a point where there was 
no crosswalk, the plaintiff, a lad of about five 
years, was struck by a motor car of the de- 
fendant company, moving at the point in 
question, by gravity, at the rate of from four 
to five miles an hour upon the south track of 


evidence in the 


the railway; that a coal wagon was proceed- 
ing in the opposite direction, upon the north- 
erly track, and was about opposite the motor 
when the deceased rushed from behind the 
wagon in a southerly direction, and came 
upon the southerly track at a distance of 
about five feet in front of the advancing 
motor. The motorman first applied the 
brake and then reversed the power, but the 
car passed over the child and killed it. It was 
held, upon the facts shown, that there was no 
Vor. 56 — No. 16. 





proof of negligence on the part of the com- 
pany. The court said that, manifestly, the 
burden of proof was upon the plaintiff to 
show that some negligent act or omission on 
the part of the defendant was the cause of 
the injury, to entitle the plaintiff to recover. 
The unfortunate killing of the boy, if it was 
the result of unavoidable accident on the 
part of the defendant in the movement of its 
cars, would not create a liability so long as 
it appeared that the defendant was in the 
lawful and prudent use of the privileges con- 
ferred upon it by its franchise. The plaintiff 
having failed to show that some negligent or 
improper act or omission by the defendant 
produced the injury complained of, the ac- 
tion fails. 

The other case referred to was that local 
cause célébre, Maggie Piehl v. The Albany 
Railway, to recover $25,000 for the death of 
her brother, John Piehl, Jr., who received 
injuries by the bursting of the fly-wheel, 
weighing some 50,000 pounds, in the power- 
house of the defendant company in Novem- 
ber, 1895. On a re-trial on the 11th inst., 
after the plaintiff had rested, the motion of 
the defendant’s 





attorney for a nonsuit was 
granted by the court (Justice Chase). The 
court held, in effect, that the evidence ad- 
duced by the plaintiff failed to justify a find- 
ing that the breaking of the fly-wheel was 
due to a want of proper care on the part of 
the defendant. In this, as in the case above 
referred to, the burden of proof rested upon 
the plaintiff. 

This case was first tried before Justice 
Alton B. Parker, and resulted in a verdict 
of $5,000 for the plaintiff, but the Appellate 
Division reversed the judgment of the lower 
court and sent the case back for re-trial. In 
doing so, the court enunciated the important 
principle that, to convert into evidence of 
negligence a mistaken act of omission or 
commission, based upon the actor’s best 
judgment of the needs of the situation, it is 
necessary to show that the error in judg- 
ment is tracable to negligence or incompe- 
tency. In this case it appeared that the en- 
gineer, using his best judgment in a moment 
of peril, cut off an electric current from the 
generator of the engine before he shut off 
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the steam from the engine itself, in the be- 
lief that the automatic governor of the en- 
gine woud prevent it from running danger- 
ously fast until he should have time to reach 
the throttle, which was distant only twenty- 
four feet. Evidence to this effect, the court 
says, is not sufficient, even upon the assump- 
tion that the engineer made a mistake in 
breaking the circuit before he shut off steam 
from the engine, to charge his employer with 
responsibility for the death of a person 
struck by one of the fragments of the wheel. 
“In such a case,” said the court, “to con- 
demn his act because it was not successful, 
and then to condemn him because we have 
condemned his act, is to proceed upon spec- 
ulation, or at least upon evidence which no 
more tends to support the verdict than to 
subvert it. The burden of proof is not thus 
maintained. * * * Assuming that the 
engineer did make a mistake in pulling the 
circuit breaker before he seized the throttle, 
the graver question submitted by the court 
to the jury was whether this act of the en- 
gineer was either attributable to his negli- 
gence or attributable to his incompetency.” 
The court was of the opinion that it was 
error to submit either question to the jury. 

The decisions in these cases go far toward 
establishing important precedents governing 
damage suits of this nature. 


At the opening of the October term of the 
United States Supreme Court, on Monday, 
the 11th inst., there were 466 cases on the 
docket as against 616 at the beginning of the 
October term in 1896, of which 383 came 
over from the last term, and 83 were added 
during the court’s vacation. According to 
long usage, the first duty of the term was the 
official call upon the president, no other 
public business being transacted on that day. 
On Tuesday the argument of cases on the 
regular docket was begun. On the second 
Monday of the term, the 18th inst., the court 
will take up the hearing of cases advanced 
on the docket and assigned for that date, of 
which there are nineteen. The first of the 
assigned cases is that of the man Bram, 
charged with the murder of the captain, the 











captain’s wife and the first mate of the bark- 
entine Herbert Fuller, in July, 1896. Then 
come the eight-hour law cases from Utah; 
the case of the Pittsburg, Cincinnati & Chi- 
cago Railroad Company v. The State of 
West Virginia, involving the questions of 
taxation; the case of the United States v. The 
Joint Traffic Association, and others of less 
general importance. The first case on the 
regular docket for argument was that of the 
City of New Orleans v. The Texas & Pacific 
Railroad Company. Some of the cases com- 
ing over from the last term are of consider- 
able importance, among them being the Ne- 
braska maximum freight rate case, involving 
the right of a State legislature to fix a freight 
rate beyond which railroads cannot go in 
their charges; the Southern Pacific Railroad 
Company v. The State of California, the dis- 
position of which will determine the title to 
several hundred thousand acres of land; the 
Westinghouse Air Brake case, involving the 
validity of patents of the Westinghouse 
Company for applying the air brake to long 
trains; and the case of the Inter-State Com- 
merce Commission v. The Alabama Midland 
Railroad Company, involving the long and 
short haul clause of the Inter-State Com- 
merce law. 


We publish in this issue the opinion de- 
livered by Judge Wheeler in the United 
States District Court, District of Vermont, 
Oct. 6th, In re Arthur L. Weeks. The sub- 
ject is one of general importance, and this 
particular case has excited considerable in- 
terest among lawyers and United States of- 
ficials. The statement of facts, which is ap- 
pended for the benefit of the profession, is 
from the brief of United States Attorney 
Senter, and we may add that it was agreed, 
by the State’s attorney, Mr. Frederick A. 
Howland, who represented the other side in 
the controversy, to be correct. The relator 
is a deputy collector of internal revenue for 
the United States Internal Revenue Collec- 
tion District of New Hampshire, assigned 
to the Vermont division, which division con- 
sists of the State of Vermont with the excep- 
tion of the county of Windham. The col- 


lector of internal revenue for the district of 
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New Hampshire, which district includes 
Maine, New Hampshire and Vermont, is the 
Hon. Calvin Page, whose official residence 
is at Portsmouth, N. H. 
enue records of the district are all at the 
office in Portsmouth, where all the clerical 
force of the district is stationed. 


The internal rev- 


The relator 
was, on the 11th day of April, 1897, served 
with a subpoena, duces tecum, issued from the 
County Court of the county of Washington, 
commanding him to have before the County 
Court within and for the county of Wash- 
ington and State of Vermont, on the 12th 
day of April, at two o’clock P. M., all papers, 
applications, books, memoranda and written 
and printed data in his possession, showing, 
or tending to show, that Henry Emmons, 
Norman ©. McLeod, John Mooney, Clinton 
E. Town, Fred A. Standish and George 
West, and any one of them, have or had 
paid a tax to the United States for the sale 
in Montpelier, Vermont, of spiritous or in- 
toxicating liquors during the years 1896 and 
1897, or any part of said years; and, on said 
12th day of April, A. D. 1897, the relator 
appeared as commanded in said subpoena 
and was sworn in said County Court as a 
witness on behalf of the State in a criminal 
action then and there being tried, in which 
the State of Vermont was the plaintiff and 
The 


relator refused to answer any questions re- 


one Henry Emmons was defendant. 


lating to said official papers, memoranda or 
records and also refused to disclose any in- 
formation regarding the same which he had 
received from taxpayers in his official ca- 
pacity, upon the ground that he was forbid- 


iden so to do by the instructions of his 


superior officers, the collector of internal 
revenue at Portsmouth as aforesaid, and the 
commissioner of of the 
United States; and that the production of 


internal revenue 


such papers and records and the giving of 
evidence as to such communications made 
to him in his official capacity would be the 
disclosure of State secrets inimical to the 
public service and contrary to public policy. 
Upon the relator’s refusal to so testify the 
presiding judge of said County Court, the 
Honorable John W. Rowell, one of the 


XU 





judges of the Supreme Court of the State 
of Vermont, ordered the relator committed 
for contempt of court in refusing to so tes- 
tify; whereupon a petition for a writ of 
habeas corpus was presented to Judge 
Wheeler, in the United States District Court, 
the relator admitted to bail, and, finally, on 
June 8, 1897, the hearing on said petition was 
had at Montpelier. The question, which it 
will be seen the court decided in the nega- 
tive, was whether a State court, within whose 
jurisdiction no United States revenue rec- 
ords or original papers are kept, may com- 
pel a deputy collector of internal revenue to 
testify, from knowledge acquired in the pur- 
suit of his official business, as to who has 
paid an internal revenue tax to the United 
For a 
copy of the opinion in the case, which is now 


States for the retail sale of liquor. 


published in advance of any other journal 
or reporter, we are indebted to the Hon. 
John H. Senter, United States Attorney, 
Montpelier, Vt. 


In the appointment of Jesse Johnson of 
Brooklyn to succeed the late William J. Os- 
borne, as one of the justices of the Supreme 
Court in the second judicial district, Gov- 
ernor Black has shown excellent judgment. 
Mr. Johnson has long been a leading mem- 
ber of the Kings county bar, and has held 
office as assistant corporation counsel of 
the city of Brooklyn, United States attorney 
for the eastern district of New York and 
delegate-at-large to the Constitutional con- 
vention of 1894. In the last capacity he was 
chairman of the committee on cities in the 
convention, and had much to do with fram- 
ing the provisions in reference to cities as 
now embodied in the Constitution of this 
State. He was also an active member of 
the committee on the judiciary, which 
brought about so many important changes 
in the judicial system, under the leadership 
of Mr. Elihu Root. The New York Sun 
calls attention to the fact that in the appoint- 
ment of Mr. Johnson, Dartmouth College 
gains a third judicial honor, for, like United 
States District Judge Tenney and Mr. Jus- 
tice Cohen, the successor of Judge Sedg- 
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wick in New York City, Mr. Johnson is an 
alumnus of Dartmouth. 





The Pine Tree State furnishes a novel 
breach of promise of marriage suit, in which 
the plaintiff was not a deceived, heart-broken 
Niobe, as is usual in such actions, but a poor, 
jilted man, whose future was blighted by the 
flat, final and, as he claimed, wholly unwar- 
ranted refusal of his lady love to keep her 
matrimonial agreement. Arthur S. Mel- 
cher, the plaintiff aforesaid, resides in the 
pretty little hamlet of Auburn. He is de- 
scribed as a fairly well-to-do widower of 
highly respectable connections. A chance 
acquaintance with Miss Louise M. Dingley, 
a niece of Representative Dingley, a middle- 
aged lady, personally attractive and pos- 
sessed of a fair supply of this world’s goods, 
finaily ripened into a more tender relation, 
and the outcome was an agreement on the 
part of Miss Dingley to marry Mr. Melcher. 
Whether or not the usual custom was re- 
versed, and Miss Dingley actually “ popped 
the question,” as is alleged, accounts do net 
agree; but certain it is that their minds ivet 
and the happy day was named. Mr. Mel- 
cher blithely began elaborate preparations 
for the approaching nuptials, replenished his 
wardrobe, secured and furnished a * dove- 
cote,” and, in short, made all necessary prep- 
arations, for the nuptial event. Miss Ding- 
ley also busied herself with somewhat similar 
preparations, but, as the event showed, they 
were “not for Arthur.” On the eve of the 
approaching marriage, what was Mr. Mel- 
cher’s astonishment to read in a reputable 
newspaper that his fiancé had gone off and 
got married to a presumably handsome man 
—one Mr. Hadley. Mr. Melcher, as soon as 
his first grief and disappointment had been 
somewhat assuaged, determined to make the 
lady smart, as a warning to other would-be 
faithless fiancés, and so he brought a suit 
for $25,000 damages for breach of promise 
of marriage. The jury, after hearing the 
evidence, which included the admission in 
court by the defendant that Mr. Melcher de- 
sired to marry her without any regard to her 
worldly means, got out their pencils, figured 
for a few hours, and finally awarded the 








plaintiff the sum of $1,789 damages, which 
was quite little enough, considering the 
amount he had expended upon the “ dove- 
cote” for the dove that never came, as well 
as the mental anguish and humiliation, not to 
say open guying which he must have had to 
bear, as a result of thus receiving the 
“ mitten.” 


A statute passed by the legislature of 
Pennsylvania at its last session provided that 
the name of any candidate should not ap- 
pear more than once upon the ballot to be 
voted at any State or municipal election, 
the manifest intention of the law being to 
prevent fusion between different parties 
standing in opposition to the dominant po- 
litical organization. The 
courts, however, have declared the statute in 


Pennsylvania 


question unconstitutional, as was to have 
While 


it is conceivable that such a law might, 


been hoped as well as expected. 


in some cases, work to the public ad- 
is certain that in 
instances it would be productive of the 
grossest harm and injustice. For example, 
had the law remained in force, the Demo- 
crats would have been prevented from re- 
nominating judges of their own party be- 


vantage, it many other 


cause the Republicans had accepted them as 
their candidates at a convention held earlier. 
In New York the effect of such a law would 
have been not only to prevent the Republi- 
cans from making Seth Low their candidate, 
in case they had so desired, but would have 
rendered impossible the joint nomination, 
by the two great parties in New York, of Su- 
preme Court Justice Charles H. Van Brunt, 
which has now been done, making certain 
that that able, fearless and conscientious jur- 
It is clear 
that the passage and enforcement of such a 
law as was enacted in the Keystone State 
would be a serious blow to the movement in 
favor of a purer judiciary, and in this aspect 
of the matter the experience of Pennsylvania 
ought to serve as a warning and a guide to 
other States of the Union. 


ist shall be his own successor. 


It is a happy augury for the elevation of 
the bench in this State that the idea of non- 








n of 
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partisanship in the selection of the judiciary 
is becoming increasingly popular. The re- 
moval of judicial nominations from the 
purely political atmosphere to the higher 
plane of fitness and capacity, to which we 
recently referred, in the candidacy of Judge 
Alton B. Parker for the New York Court of 
Appeals vacancy, is again illustrated in the 
case of Judge Chas. H. Van Brunt of the 
Supreme Court, Appellate Division, first de- 
partment, whose nomination by both of the 
great political parties in the city of New 
York, puts his selection as his own successor 
beyond question. It is all the more gratify- 
ing that this honor has fallen to such a pure, 
able and fearless jurist as Judge Van Brunt, 
whose ideal fitness for judicial duties, as will 
be remembered by our readers, has been al- 
ready publicly attested at a meeting of the 
New York bar held some time since, at 
which the course which has now been taken 
was strongly urged. Not only Judge Van 
Brunt but the people of the City of New 
York are to be congratulated upon a result 
so auspicious for the continuance of the 
present high standard in the selection of 
judges in this State. It is also worthy of 
note that in the 5th district Judge Pardon C. 
Williams, and in the 8th district Judge 
Henry A. Childs have been renominated by 
both parties. 


The New York Court of Appeals has de- 
cided against Charles 
known as “ Riley” 


better 
Grannon, in his suit 
against the Westchester Racing Association, 
whose board of stewards disbarred him from 


Grannan, 


The decision is 
hailed with pleasure by officers of racing as- 
sociations, inasmuch as it practically gives 
them the same power as to governing the at- 
tendance at their tracks that a social club 
has with respect to the admission of visitors. 
In other words, the highest court in the 
State holds that the badge of admission to 
race tracks is revocable, according to the 
terms usually printed upon it, at the pleasure 
of the governors or officers of the racing 
association in case the holder fails to com- 
ply with the rules. The question, it seems, 


the track about a year ago. 








had never before been passed upon in this 
State at least. The Appellate Division of 
the Supreme Court upheld Grannan, on the 
ground that he had not been given a hear- 
ing. The decision is reversed and the dis- 
barment is upheld. The court does not 
answer the question as to whether the stew- 
ards may discriminate as to who shall or 
shall not be entitled to admission to the 
track, but holds that it may refuse admission 
to persons who violate their rules. At the 
same time Grannan was ruled off the track, 
William R. Wallace, owner of a number of 
race horses, was denied the privilege of en- 
tering and running his horse in future races. 
It was announced that Grannan was ruled 
off for having made a present of $500 to 
Jockey Fred Taral, contrary to the rules of 
the club. Grannan and Wallace were inti- 
mate friends, and were supposed to be part- 
ners in racing transactions, and while the 
Taral business was given out as the reason 
for Grannan’s expulsion from the track, 
back of it all was supposed to be his connec- 
tion with Wallace in the running of the horse 
The Commoner, who had been beaten by 
Cassetts in a race that created something of 
a scandal among race-goers. No wrong- 
doing was charged against Taral, it being 
admitted that Grannan had made the present 
wholly unsolicited, without any previous 
promise and solely because Taral had ridden 
several horses on which he had won very 
considerable sums of money. Another sig- 
nificant fact was that the present was made 
just before Grannan left for Europe, in the 
previous June, a fact which put all suspicion 
of crookedness out of the question. 





Notes of Cases. 


A summons in a suit brought by Bernard F. 
Martin in the Municipal Court of the city of Roch- 
ester, to recover for goods sold to David Gold- 
stein, was served on Saturday. The defendant 
appeared in this action solely to object to the 
jurisdiction of the court, mainly upon the ground 
that, being a Jew. he uniformly observed Satur- 
day as “holy time.” The plaintiff set up by affi- 
davit that the summons being made returnable on 
Saturday was, through inadvertence, without mal- 
ice. A judgment rendered in favor of the defend- 


ant, vacating the summons and 


warrant of 
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attachment, has been reversed by the Fourth Ap- - 


pellate Division, which held, in an opinion by 
Justice Adams, Justice Ward dissenting, that sec- 
tion 271 of the Penal Code, providing that “ who- 
ever maliciously procures any process in a civil 
action to be served on Saturday, upon any person 
who keeps Saturday as holy time, and does not 
labor on that day, or serves upon him any process 
returnable on that day, or maliciously procures 
any civil action to which such person is a party 
to be adjourned to that day for trial, is guilty of a 
misdemeanor; ’”’ when view of the 
fact that the first and third clauses of the section 
contemplate that the acts therein recited should 
be done maliciously, and of the principle that penal 
statutes should always be construed in favor ot 
civil liberty, and that the section occurs in that 
part of the Penal Code defining crime against re 
ligious liberty and conscience, and that to const 
tute a crime there must be not only the act itsell, 
but a criminal intent must accompany it, did no: 


construed in 


apply in this case. where the summons was inad 
vertently issued. 

An interesting and novel question was presented 
to the Superior Court of Cook county, IIl., in the 
recent case of Allaire v. St. Luke’s Hospital. The 
declaration alleged. in substance, that the mothe 
of plaintiff, several days before his birth in regu 
lar cause of nature. contracted with the defendant 
hospital that the latter would, for a 
then and there agreed on, shelter, 


compensation 
attend, treat. 
during confinement and care for her and her child 
then en ventre sa mere, during the period of child 
birth and convalescence thereafter; that in pursu 
ance of said agreement the mother of plaintiff paid 
said compensation and was received and accepted 
by said defendant at its hospital, by reason whereo: 
it became the duty of said defendant to use duc 
care and diligence for the safety and welfare o! 
the plaintiff: that the defendant, by its agents and 
servants, flaced the mother of plaintiff in an ele 
vator for the purpose of carrying her and _ the 
plaintiff en ventre sa mere to an upper floor of the 
hospital for shelter, care and treatment, and so 
negligently anc unskilfully conducted and operated 
said elevator as to permanently injure the plain- 
tiff in the manner therein more fully described. 

The case was heard on demurrer to the declara 
tion, the question raised being as to whether a 
child, after it is born. has a right of action for 
injuries sustained by it while en ventre sa mere, or 
in other words, whether a child unborn is a per- 
son in being, so as to be entitled after its birth to 
maintain such an action. 
a 1ecent number of the Chicago Legal News, from 
which we take the opinion of the court (by Chet- 
lain, J.), as follows: 

“The question of law applicable to the facts o! 
this case has never been decided in this country 
or in England, so far as counsel, and, I might 


The case is reported in 





add, the court, after diligent search, have been 
able to discover. While many cases were cited 
and argued by counsel, only two, cited by counsel] 
for defendant, were directly in point: Deitrich y. 
Inhabitants (138 Mass. 14), and Walker v. Great 
Northern Ry. Co. (28 L. R. [Ireland] 69). 

“In the former case it was decided that if a 
woman, by reason of a defective highway, is deliy- 
ered of a child who survives a few minutes, such 
child is not a person within the meaning of the 
statutes, for the loss of whose life an action may 
be maintained by his administrator against the 
town. In the latter case, where a woman enceiite 
was received as a passenger four months before 
her child the 
ccurse of nature, to be safely carried for reward, 


would have been born in usual 
and, by the negligence of the railway company in 
operating its train, the plaintiff en ventre sa mere 
was injured and crippled, and the child after its 
birth sought to hold the company liable, it was 
hcld that the statement of the claim disclosed no 
cattse of action. 

“Tam aware that in hoth these cases the prin- 
ciple was announced that a child unborn was not 
a person ‘in esse’ so as to enable it to sue for in 
and that a 
centrary rule, from the difficulties of proof and 


juries received while en ventre sa mere, 


other considerations, would be attended with dan- 
Mr. Justice Holmes, in Deitrich v. Inhabi- 
tants, supra, says that no case can be cited to show 


that 


ger. 


a legal duty has ever been held to arise 
toward one not in esse, one who has only a fic 
titious existence in law, so as to render a negligent 
ace a breach of duty. The language used should 
be held only to apply to the facts of those cases. 
They need not necessarily be applied to all cases. 

From a careful reading of those cases and the 
many authorities cited in them, it will be found 
tliat the general principal is announced that a child 
ci ventre sa mere is considered as born or i esse 
when it is for its benefit, and especially so when 
the application of the doctrine will work no hard- 
ship. Lord Coke, in the Earl of Bedford's case, 
said, * filius in utero matris est pars viscerum matris, 
hut he also added, ‘ yet the law in many cases hath 
censideration of him in respect of the apparent 
expectation of his birth.’ 

“ There are two classes of cases where it would 
seem just and reasonable that the rule here an- 
nounced, though usually but not universally ap- 
plied, in equity, where property rights are 
involved, should also obtain so far as personal 
actions are concerned. 

“ First. Where a person wilfully inflicts an in- 
jury upon a woman with child, knowing her to be 
such, and for the purpose of inflicting an injury 
upoii her unborn child, whereby such child suffers 
permanent injuries; and, 

“ Second. Where a mother or other person con- 
tracts, upon a valuable consideration for, in refer- 
ence to, or on behalf of the child en ventre sa mere, 
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for care and attention, or otherwise for the benefit 
or safety of the child, or of both the mother and 
child, where the duty arises out of contract and 
from the relative situation and circumstances of the 
parties at the time of the occurrence of the acts ot 
negligence. 

“In this case the allegations of the declaration, 
which must be admitted to be true, we find a con 
tract made by the mother of plaintiff upon a valu- 
able consideration, not only in reference to herselt, 
but also in reference to the plaintiff en ventre sa 
It was made by her for and on behalf of 
the plaintiff and for his benefit and with the de- 
fendant, with a full knowledge by it of the con- 
dition of the mother and the the 
plaintiff, then en ventre sa mere. By that contract 
a duty was imposed on the defendant to use due 
care and diligence for the safety of the plaintift 
as well as of the mother of the plaintiff. 

“The fact that the plaintiff en ventre sa mere was 
in the elevator, and known to be by the defendant, 


mere. 


existence of 


in itself might not be sufficient to cast a duty upon 
defendant to and 
toward the plaintiff, but where, in addition, such 


duty is imposed upon defendant by its own con- 


the use ‘due care diligence 


tract. based upon a valuable consideration, should 
not the plaintiff after his birth be permitted to 
nanitain this action for the breach of the duty? 
The court is of the opinion that it should, and that 
the plaintiff in his declaration has stated a good 
cause ol action, and is entitled to maintain it. 


by 


Albert A. Manda shipped certain 
Adanis Express Company from Lenox, Mass., to 
N. J. At New York city the plants were 
transferred to Wells, Fargo & Co. as a connecting 
carrier. The property was tendered by that com 
pany to Manda at Orange, but he refused to re- 
ceive it, because the tender was accompanied with 
a demand for payment of exorbitant charges as a 


plants 


Orange 


condition of delivery to him, he having offered to 
pay at the alleged agreed charges. On the trial in 
the New York City Court of Manda’s suit against 
Wells, Fargo & Co. for alleged conversion, the 
complaint was dismissed for want of jurisdiction, 
the defendant company being a Colorado corpo- 
ration and the plaintiff a resident of Orange at the 
time of the commencement of the action. The 
Appellate Term of the Supreme Court has af- 
firmed judgment of the General Term of the City 
Court, afirming the judgment below. The plain- 
tiff's contention was that the contract of carriage, 
so far as concerned the defendant, was within this 
State; that the property alleged to have been con- 
verted situated within this State when 
centract was made, and that the cause of action 
arose within this State. Justice Bischoff, giving 
the opinion, holds that neither contention is to be 
upheld. “* As we view the facts,” the court says, 


was the 


= 





serted its right to detain the plants upon the plain- 
tiff's refusal to pay more than the proper charges. 
This was concededly at Orange. Hence the cause 
of action arose there.” 


JURISDICTION OF FEDERAL AND STATE 
COURTS—STATE COURTS WITHOUT 
POWER TO COMPEL DEPUTY INTERNAL 
REVENUE COLLECTOR TO TESTIFY AS 
TO WHO HAS PAID TAX TO THE U. S&S. 

Unitrep Srates Disrricr Court — District 
OF VERMONT. 
IN RE 


Habeas Corpus. 
ARTHUR L. WEEKS. 





WHEELER, J.— The laws of the United States 
provide that the secretary of the treasury shall 
prescribe “rules and regulations not inconsistent 
with law, to be used under and in the execution 
and enforcement of the various provisions of the 
internal revenue laws,” and “* give such directions 
to collectors and prescribe such rules and forms 
to be observed by them as may be necessary for 
the proper execution of the law” (Rev. Stat., sec. 
251); that “the commissioner of internal revenue, 
under the direction of the secretary of the treas- 
ury, shall have general superintendence of the 
assessment and collection of all duties and taxes 
now or hereafter imposed by any law providing 
internal revenue, and shall prepare and distribute 
all the instructions, regulations, directions, forms, 
blanks, stamps and other matters pertaining to the 
and collection of internal revenue” 
(sec. 321); for a special one, among others, retail 
dealers in liquors (sec. 3244); to be paid by 
stamps (sec. 3238); that collectors shall place and 
keep in their offices, for public inspection, an 
alphabetical list of the names of all persons who 
have paid such special taxes within their districts, 
with the time, business and place of business for 
which such taxes have been paid (sec. 3240); that 
every person engaged in such business shall place 
and keep conspicuously, in his establishment or 
place of business, all stamps denoting the pay- 
ment of such tax (sec. 3239). The laws of the 
State provide for punishing common liquor sellers 
and for abating and enjoining places of sale as 
and that: 


assessment 


common nuisances, 

“The payment of the United States special tax 
as a liquor seller shall be held to be prima facie 
evidence that the person paying the same is a 
common seller, and that the premises so kept by 
him are a common nuisance.” (Vermont Statutes, 
sec. 4476.) 

The collector’s office for this district is kept at 


“there was no conversion until the defendant as- | Portsmouth, N. H. The commissioner of internal 
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revenue, presumably with approval of the secre- 
tary of the treasury, issued, on March 31, 1888, 
instructions to this collector containing, among 
others, those which have not been modified, but 
rather extended: 

“A special taxpayer is required, under severe 
pains and penalties, to make his return under oath. 
The information is extorted from him. It is 
largely in the nature of a privileged communica- 
tion which he is required to make to revenue offi- 
cers, for revenue purposes and for those alone. It is 
not believed the courts will require a disclosure of 
evidence thus obtained for use in a criminal prose- 
cution of him who furnished it. It is respectfully 
insisted that neither the return itself nor the in- 
formation derived from it should be admitted on 
trial, especially if objected to by the accused. 

In the case of Gardner v. Anderson, United 
States Circuit Court, District of Maryland, before 
Judges Bond and Giles (22 Int. Rev. Rec. 41), 
although the point involved was as to official com- 
munications between officers of the government, 
the court made a remark which is applicable to the 
question now under consideration, viz.: “ That the 
communication was in its nature an official com- 
munication, relating to public business, which it 
was sought to prove by means of a witness whose 
only knowledge of it was derived from his official 
employment, which was contrary to public policy 
and not to be permitted.” 

You and your deputies should, of course, re- 
spond to the subpoenas of the court, but should 
respectfully decline to produce either the alpha- 
betical list or the returns on form 11. (34 Int. 
Rev. Rec. 261.) 

The relator is deputy collector in Vermont, and 
was summoned to attend as a witness at the trials 
of several persons in a court of this State for sell- 
ing liquor, and to produce and exhibit all books 
and papers in his possession showing, or tending 
to show, that the respondents had paid any spe- 
cial tax for the sale of liquors in 1896 or 1897 at 
Montpelier. In the trial of one he was asked 
whether the respondent had ever paid him any 
money for the purpose of obtaining a retail liquor 
dealer’s special tax stamp, and answered that he 
could not remember, but supposed he had means 
of ascertaining; whereupon he was asked to ascer- 
tain and state the fact, which he declined to do, 
because his means of knowledge of it had come 
to him solely in his official capacity and of the 
instructions from the treasury and internal revenue 
department; and for this refusal he was adjudged 
guilty of contempt. This writ is brought for re- 
lief from commitment on this judgment. 

That the National and State governments have 
each a separate jurisdiction for their operations, 
although within the same territory, seems to be 
well and clearly shown in many cases in the 
Supreme Court of the United States, whose au- 
thority must be paramount, and especially by In re 








Neagle (135 U. S. 1), where the relator was re- 
leased from a charge of murder in a State court 
for a killing done in protecting a United States 
judge traveling on his official business. This kiil- 
ing was held to be as much without the jurisdic- 
tion, although within the limits, of the State as if 
it had been done without its limits. The Federal 
government could doubtless lay these internal 
taxes upon liquor dealers, and provide for their 
collection by collectors and deputies, or other- 
wise, and by methods open or secret, accessible or 
inaccessible, or accessible only in prescribed ways, 
for evidence of its own, or the State courts. It 
did provide that the fact of the payment of the tax 
should be open to all, and that proof of it should 
be accessible to all by examination of the authentic 
alphabetical list of the taxpayers and their places 
of business, for public inspection, in collectors’ 
offices, and by the stamps conspicuously to be 
kept by sellers in the places of business. The pro- 
vision of these open and convenient methods of 
proof of this fact somewhat exclude the use of 
any government agencies otherwise for that pur- 
pose. The Federal law is to be resorted to for 
ascertaining whether the instructions or directions 
are contrary to law, and they do not appear to be, 
in any respect, opposed to it, but rather to be in 
accordance with it. The relator, as Federal offi- 
cer, was in duty bound to obey them. This fact of 
payment of the special tax, of which the Federal 
law provides such convenient proof, is exactly 
what the State statute makes evidence of being a 
common seller and of keeping a nuisance. When 
the State lays hold of a Federal officer and his 
doings for proof contrary to his duty in respect to 
the tax, instead of resorting to the evidence pro- 
vided by that government, it interferes with the 
lawful operations of the Federal government in 
laying and collecting its taxes. The State has no 
right to Federal instruments of purely Federal 
character for proof unless they are left within its 
reach, and these are not, but are put without that 
reach. This is somewhat as if a Federal district 
attorney, or grand juror, should be fmprisoned to 
compel disclosure of proceedings before the grand 
jury, which might be very material in a trial else- 
where. This disclosure would be contrary to legal 


duty as that would be, and such imprisonment | 


would seem to be quite clearly contrary to the 
laws of the United States. 

This case differs from In re Hirsch (74 Fed. 
Rep. 928) in respect to the proof required, and the 
regulations, instructions and directions shown, 
where the relator was remanded, and is similar to 
In re Huttman (7o Fed. Rep. 699), where the 
relator was discharged. 


Relator discharged. 


John H. Senter, United States attorney, for re- 
lator; Fred A. Howland, State’s attorney, for 
State. 
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WHAT SHOULD LAWYERS READ? 
» technical training necessary for admission 

to the bar and practice in the courts after- 
wards opens up an attractive and interesting sub- 
ject for thought and discussion. As to this matter 
the profession itself seems to be somewhat as gea. 
An interesting and spirited discussion along this 
line is now going on in the pages of the American 
Law Review. At the very outset, I desire to 
premise that the perspective of this article is dif- 
ferent from that immediately before this outlined. 
The professional reading necessary for lawyers, 
technically considered, we do not propose to dis- 
cuss at all, however interesting it might prove 
itself to be. Nor do we propose to treat of re- 
ligious books (with one exception) and papers 
which educate the conscience and improve the 
morals of lawyers and other professional men 
alike. First and foremost among the books which 
a lawyer should read comes the Bible. Here he 
will drink from the well of English undefiled. 
From it he will learn te handle words in the 
strongest and most forcible way. From it he will 
learn how to express his thoughts in the simplest 
and most natural manner. From it he will gain 
a keen insight into human nature and the motives 
which influence mankind. From it he will acquire 
those grand fundamental principles which underlie 
all forms of government and every system of laws. 
In the Bible we find spread out before us the finest 
code of morals the world has ever seen, one which 
never has been and never will be improved upon. 
Nor can the laws which it promulgates and incul- 
cates be surpassed. From it we have derived the 
very cream of the common law. And then in 
arguing before a jury, what an inexhaustible store- 
hcuse is it from which to draw examples and illus 
trations to touch the conscience and enforce truth. 
The lawyer who fails to study his Bible will find 
himself unable to cope with the master minds of 
his profession. After the Bible, the grandest of all 
books, appropriately comes that masterpiece of 
human composition, Shakespeare. With it, too, 
should lawyers be familiar. It is amazing what a 
treasure house of knowledge Shakespeare con- 
tains. He seems to treat of almost every phase of 
life. He seems to have searched the secret springs 
of the heart, and to have analyzed every motive 
which influences the soul. He possessed a knowl- 
edge of human nature equaled by that of no other 
author. He was a master in the use of words and 
a model in point of style. From him a lawyer can 
obtain quotations to clinch his arguments and 
sway the juries which he addresses. Nor should 
he fail to be familiar with Milton, Byron, Burns, 
Pope, Tennyson and the other great poets. From 
all of them can he learn much which will polish 
his style, broaden his ideas, stimulate his intellect 
and widen his knowledge. 


He should by all means be a student of history. 


XUM 





He should know much of the history of the world 
at large, of the great events which have taken 
place, and of the distinguished men and women 
who have figured in them. And more especially 
should he know well the history of his own times 
and his own country. Ignorance here is inex- 
cusable. He should be well read, too, in literature, 
both ancient and modern. He should be fairly 
well acquainted with all the great writers of the 
day. He should study the sciences, and should 
devote a good deal of attention to the study of 
logic and mental philosophy. Books of this kind 
will discipline his mind and make him a pro- 
founder thinker and a more skilful reasoner. With 
the standard novels he should be familiar. The 
names of Dickens, Walter Scott, Thackeray and 
other novelists of that rank should be to him as 
household words. From them can he obtain many 
beautiful illustrations to ornament his style and 
improve his composition. Not only is it a great 
advantage for a lawyer to have read the leading 
novels, in his addresses before juries, but in a 
variety of other ways also. Lawyers are expected 
to be informed on topics of this kind, and when 
they betray their ignorance it affects their reputa- 
tion. It is well, too, for them to keep up with the 
new novels that come out. It makes them more 
interesting in conversation, and adds to their repu- 
tation in society. By doing so they will save them- 
many an awkward blunder and 
embarrassing situation. Besides, the novel is get- 
ting to be the popular form for the inculcation of 
new and advanced ideas. 

Of course it goes without saying that lawyers 
should read the newspapers and leading periodicals 
of the day. In no other way can they keep up 
with current thought. The newspapers tell us 
what is going on around the world. They give us 
the history of our own times. They tell us what 
the nations of the world are doing. They sketch 
for us the lives of people small and great. They 
tell us what discoveries are being made and what 
great events are happening. In fact, every day 
they give us a synopsis of the world’s history for 
the last twenty-four hours. 

The magazines and periodicals give us an elabo- 
rate and exhaustive treatment of men and affairs. 
They tell us all about the great writers — how they 
live, what they read and what they earn. They dis- 
cuss the leading issues of the day, political, re- 
ligious, educational and scientific. They tell us 
who are the leaders of the American congress and 
of the British parliament, and who mold public 
opinion in France, Germany, Austria, Spain and 
other great nationalities. They tell us all about 
the war in Cuba and what the English are doing 
in India. 

Every lawyer who wishes to amount to anything 
either in society or at the bar must read the 
papers and magazines. Those who confine them- 
selves exclusively to law books are likely to be 
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280 


ae 





THE ALBANY LAW JOURNAL. 








narrow and contracted in their ideas. The more 
liberal-minded members of the profession exert a 
greater influence upon courts and juries. Mr. 
Webster was himself an admirable illustration of 
this fact. His vast information served him well at 
the bar. If I wanted another example I might 
appropriately cite Hugh S. Legare, the pplished 
scholar and distinguished lawyer whom my own 
State produced. The history of the American and 
English bars abounds with examples. Indeed, the 
leading influential members of the profession are 
very likely to be men of broad views and wide 
reading. WALTER L, MILLER. 
ABBEVILLE, S. C., Oct. 9, 1897. 


i —__+—_—. 
MASTER AND SERVANT. 


FELLOW-SERVANT. 
New York SupREME Court — APPELLATE Divi- 
s1on — Fourtn DEPARTMENT. 
July, 1897. 
Present: Hons. George A. Hardin, P. J., and 


David L. Follett, William H. Adams, Manly C. 
Green and Hamilton Ward, JJ. 


PATRICK CUNNINGHAM v. SYRACUSE IMPROVEMENT 
ComPaANY. 


Plaintiff, while in the employ of a third party as 
a teamster, was temporarily hired by him to 
defendant, and set to hauling stone under the 
direction of defendant’s foreman, and with the 
assistance of his servants, and while perform- 
ing such service for defendant, was injured 
through the negligence of one of his assistants. 
Held, that as defendant was plaintiff's master 
at the time of such injury, and was also the 
master of the person whose negligence caused 
the injury, such person and plaintiff were 
fellow-servants. 


Appeal from Trial Term, Onondaga county. 


The plaintiff was a teamster in the employ and 
pay of one John W. Gee. On the 13th of August, 
1895, Gee agreed with the defendant to furnish it 
a team, wagon and man to haul stone for $3.50 per 
day, and he thereupon directed the plaintiff to 
take a team and perform whatever work was re- 
quired of him by the defendant. In obedience to 
these instructions, the plaintiff, on the following 
morning, went with his team to the canal near 
what is known as the “ wide waters,” in the city 
of Syracuse, at which place a boat loaded with 
stone was moored to the bank. He reached the 
canal at about half-past 6 o’clock, and waited 
“until the boss and his men came.” At 7 o'clock 
the “ boss” stationed his men, called to the plain- 
tiff to drive forward, told him where to place his 
wagon, and directed him to help load _ stone 
thereon. He also instructed him as to the num- 


ber of stones to draw at a time and as to the proper 








method of placing them on his wagon. The plain- 
tiff followed the instructions thus given, and pro- 
ceeded to load his wagon. The stones were swung 
from the boat onto the wagon by means of a der- 
rick, and while the plaintiff was occupied in plac- 
ing them in proper position, one of the defend 
ant’s servants negligently permitted a large stone 
to be swung towards the wagon without any warn- 
ing to the plaintitf, in consequence of which the 
latter was hit and quite severely injured. It is to 
recover damages for the injury thus received that 
this action is sought to be maintained. 

Walter N. Magee for appellant; W. S. Andrews 
for respondent. 


Apams, J.— At the close of the plaintiff's evi- 
dence a nonsuit was directed by the learned trial 
court, upon the ground that the injury of which 
the plaintiff complains was inflicted by the negli- 
gence of a fellow-servant, and the determination 
thus reached presents the sole question which this 
court is called upon to review. It is, of course, 
not to be denied that at the time of the accident 
the plaintiff and the whose 
caused his injury were engaged in a common oc- 
cupation. But it is insisted, nevertheless, that 
they. were in no legal sense co-servants, for the 
reason that they were not in the employ of the 
same master. And if this contention is well 
founded, it is needless to say that the direction 
which was given to the case at the trial was un- 


person negligence 


warranted, for it must be assumed for the purpose 
of this review that the person in charge of the 
derrick was negligent, and as the relation of mas- 
ter and servant existed between him and the de- 
fendant, it necessarily follows that the latter was 
liable for the negligence of the former, unless he 
and the plaintiff were fellow-servants. It must be 
our endeavor, therefore, to determine whether the 
pesition assumed by the defendant is tenable in 
the face of the undisputed facts of the case, and 
in making this attempt it is of primary importance 
to find some test by which the plaintiff's relation 
te the defendant can be definitely ascertained. It 
is well settled that, in order to establish the rela- 
tion of master and servant, it is necessary that the 
employer shall not only select the workman, but 
that he shall also possess the right to direct him 
in the performance of his work, as well as to dis- 
charge him for incompetency or misconduct. 
(Butler v. Townsend, 126 N. Y. 105-108; 26 N. E. 
1017.) When the relation is thus established, the 
dcctrine of respondeat superior applies as between 
the master and third parties. And this doctrine is 
feunded upon the power which the master has the 
right and is bound to exercise over the acts of his 
subordinate for the prevention of accidents. 
(Blake v. Ferris, 5 N. Y. 48-53.) We think it is 
quite apparent, therefore, that the real test of re- 
lationship is, first, employment, and second, power 
and control over the person employed. Or, as it 
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las been tersely stated by a text writer of recog- 
nized ability: “ In all such cases the test is whether, 
at the time of the injury, the servant was subject 
to the master’s control.” (Wood, Mast. & S., 
sec. 424.) 

Subjecting, then, the facts of the case in hand 
to an application of this test, we find that the ele- 
ment of power or control is pretty conclusively 
established; for it is undisputed that the plaintiff, 
while engaged in drawing stone for the defendant. 
was under the absolute control of the latter; that 
he received directions from the defendant’s fore- 
nian as to where he should station his wagon while 
it was being loaded, as to the manner of loading 
the stone, and where to unload the same, and that 
he obeyed these instructions. In all these respects, 
therefore, he occupied precisely the same relation 
towards the defendant as did the other workmen 
who were associated with him. But it is urged 
that there is still lacking the element of employ- 
ment which is essential to the creation of the re 
lation of master and servant, and in one sense this 
contention is true, for unquestionably, at the time 
of the accident, Cunningham was, generally speak- 
ing, in.the employ of Gee, and was working only 
temporarily for the defendant, by permission of his 
general employer. But did this circumstance affect 
Cunningham’s relation towards his fellow-labor- 
ers? That is, as to them, did it constitute him a 
stranger instead of a co-servant? In order to ob 
tain a satisfactory solution of this question it must 
be borne in mind that the principle invoked by the 
defendant, and which has thus far been applied to 
this case, is one which has secured recognition in 
this country for more than half a century. (Mur- 
ray v. Railroad Co., 1 McMul. 385; Farwell v. 
Railroad Co., 4 Metc. |Mass.] 49.) Briefly stated, 
this principle is that, when a person accepts em- 
ployment in a business in which others are en- 
gaged with him, there is an implied agreement 
upon his part to assume all the ordinary risks 
attending such business, including accidents which 
result from the carelessness of his co-employes: 
and the foundation upon which it rests is unity of 
service and control. In a case, therefore, where 
unity of service and control is found to exist, the 
natural deduction would appear to be that, if a 
person is injured by the carelessness of another, 
and at the time of the accident they are both sub- 
ject to the orders and control of a common mas- 
ter, they are co-servants as to the particular em- 
ployment in which they are engaged, although one 
of them may at the same time happen to be in the 
general service of a third party. Or, to state the 
proposition more concisely, a person who is tem- 
porarily employed while in the general service of 
another must be treated, as to that particular em- 
ployment, as the servant of the person thus em- 
ploying him, and the person who has the right to 
direct and control his conduct in that particular 
business must likewise be regarded as his master, 





for it is quite clear that the existence of the gen- 
eral relation of master and servant does not ex- 
clude a like relation between the servant and a 
third party to the extent of the special service in 
which the servant may be actually engaged. 

The rule as thus stated has long been recog- 
nized and adopted in Massachusetts. In the case 
of Kimball v. Cushman (103 Mass. 194) it was 
deemed applicable as to liability to a stranger for 
the negligence of one employed in a special ser- 
vice, and in the more recent cases of Johnson v. 
City of Boston (118 Mass. 114), Hasty v. 
(157 Mass. 123; 31 N. E. 759), Morgan v. Smith 
(159 Mass. 576; 35 N. E. 101), and Coughlan v. 
City of Cambridge (166 Mass. 268; 44 N. E. 218), 
it was applied where, as in the present case, the 
general employer had temporarily loaned his ser- 


Sears 


vant to another for some particular purpose. In 
this State the decisions upon this question appear 
to be somewhat conflicting. In a comparatively 
early case it was held by the General Term of the 
Fourth Department that where a servant was 
loaned by his general employer to a third party for 
some special service, and while engaged in the 
performance thereof carelessly drove into and in- 
jured the wagon of a stranger, the general and not 
(Michael v. Stan- 
And in the more recent case of 
Dwight (15 App. Div. 241; 44 N. Y. 
Supp. 234) the Appellate Division in the Third 
Department, in reviewing some of the authorities 
to which we have adverted, as well as several lead- 


the special employer was liable. 
ton, 3 Hun, 462.) 
Murray v 


ing English cases involving the same question, 
lays much stress upon the fact that in the case 
which it was considering a horse was loaned by 
the general employer with his servant, and seems 
to regard this fact as calling for the application of 
a different rule from the one which would obtain 
if the servant only had been loaned. Why this 
should be so, especially in a case where the ser- 
vant, and not a stranger, is the party injured, we 
must confess our inability to understand. But as 
the decision in the case last cited appears to rest 
mainly upon the fact that the accident to which 
the plaintiff attributed his injury did not occur 
during the course of his actual employment, what 
is said in the prevailing opinion as regards the 
question here under consideration may perhaps be 
treated as obiter. But however this may be, we 
think that the Court of Appeals in at least two 
instances has very clearly indicated the rule which 
should govern in cases of this character. (Wyllie 
v. Palmer, 137 N. Y. 248; 33 N. E. 381; McInerney 
v. Canal Co., 151 N. Y. 411; 45 N. E. 848.) In the 
case first cited the defendant sold a quantity of 
fireworks to a committee of the citizens of the city 
of Auburn, and at the time fixed upon for their 
exhibition sent a man and a boy to Auburn to 
assist the committee in managing the display. The 
expenses of these two persons were paid by the 
committee, under whose directions and control 
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they acted while in Auburn. A rocket which was 
discharged by the boy struck and injured one of 
the plaintiffs, and in an action against the general 
employer to recover damages for such injury it 
was held that: 

“ The fact that the party to whose wrongful or 
negligent act an injury may be traced was at the 
time in the general employment and pay of an- 
other person does not necessarily make the latter 
the master and responsible for his acts. The mas- 
ter is the person in whose business he is engaged 
at the time, and who has the right to control and 
direct his conduct.” 

When we come to apply the rule as it is thus 
stated to the present case, we are unable to see 
why it does not necessarily dispose of the question 
we have been considering; for, as has already been 
stated, the plaintiff, at the time he received his 
injury, was engaged in performing services for the 
defendant, who had the right, and did actually 
assume, to control his conduct. For any miscon- 
duct or inability to perform the service required of 
him the defendant could undoubtedly have dis- 
charged him and returned him to his general em- 
ployer. The defendant was, therefore, at that 
time the plaintiff's master, and as it was also the 
master of the person whose negligence caused the 
injury, it follows that this person and the plaintiff 
were co-servants in the same common employ- 
ment, and that no action lies against the defendant 
for the injury sustained by the plaintiff. (Rozelle 
v. Rose, 3 App. Div. 132; 39 N. Y. Supp. 363.) 
The judgment appealed from should therefore be 
affirmed. 

Judgment affirmed, with costs. 

All concur. 


————_e 


WILLS. 
MARRIED WOMEN. 


New York Court or APPEALS. 
October 5, 1897. 


In the matter of the probate of the last will, ete., 
of Mary E. McLarney, deceased. 


A will made by a married woman is not revoked 
by the death of her husband and her subse- 
quent remarriage. 

Appeal from a judgment of the General Term, 
First Department, affirming a decree of the surro- 
gate of New York county. 

Joseph Campbell for appellant; Abel Crook for 
respondents. 


O’Brien, J. — The decree of the surrogate ad- 
mitting the will of the deceased to probate is ques- 
tioned upon one ground only, and that is, that the 
will was revoked prior to the death of the tes- 
tatrix. 








The will was made on the 23d of July, 1884, and 
the deceased was then a married woman, the wife 
of one Brophy, who died on the 29th of January, 
1889. On the 5th of February, 1894, the testatrix, 
being then a widow, married the contestant, James 
E. McLarney, and she died on the 19th of April 
following the marriage. 
either marriage. 


There was no issue of 


When the will in question was made the de- 
ceased was a married woman living with her 
husband, and the contention is that as she subse- 
quently became a widow and remarried, her last 
niarriage operated to revoke the will previously 
made. 

That the deceased made a valid will in writing 
is not disputed, and in order to show a revocation 
the burden was upon the contestant to bring the 
case within some provision of the statute which 
defines the cases in which written wills are deemed 
The statute provides that “a will 
executed by an unmarried woman shall be deemed 
(Section 
The deceased was not an unmarried woman 
made the will. She was a married 
woman who subsequently became a widow and re- 
married. The case is not, therefore, within the 
rule or the reason of the rules that the will of an 


to be revoked. 


revoked by her subsequent marriage.” 
44.) 
when she 


unmarried female is revoked by her subsequent 
marriage. The statute on this subject is simply 
declaratory of the common law. The marriage as 
a general rule vested the husband with the title to 
the property of the wife, and she lost her capacity 
to dispose of it by will or otherwise. Since a tes- 
tamentary instrument from its very nature can 
operate only after death, and is subject to change 
during life, it was wholly inconsistent with the 
relations of husband and wife as they existed at 
common law when made by the wife before mar- 
riage. An instrument which disposed of her prop- 
erty after death, and which she was incapable of 
changing or revoking during coverture, could not 
legally exist under the rules of law that governed 
the marriage relations. 
destructive of that complete unity of husband and 


It was supposed to be 


wife, which was the theory of the common law, 
and, therefore, upon her marriage it was deemed 
to be completely revoked. The reason of the rule 
was very clearly stated by Lord Chancellor Thur- 
low in Hodsden v. Loyd (2 Bro. Ch. 534), as fol- 
lows: “It is contrary to the nature of the instru- 
ment which must be ambulatory during the life of 
the testatrix, and as by the marriage she disables 
herself from making any other will, this instru- 
ment ceases to be of that sort, and must be void.” 
This rule was incorporated in our statute law (2 R. 
S. 64, sec. 44) at a time when a married woman 
was incapable of making a will, and, of course, it 
was not intended to have any application whatever 
tc testamentary instruments made during cover- 


ture. Since the disabilities of married women to 


dispose of property by will have been removed in 
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this State by legislation, the reason of the rule no 
longer exists, though it remains a part of the stat- 
ute law. It has been held by this court that it was 
not abrogated by the subsequent legislation con- 
ferring testamentary capacity upon married 
women, and removing the reason of the rule at 
common law. The courts cannot dispense with 
a statutory rule merely because it appears that the 
policy upon which it was established has ceased. 
The legislature might very properly remove it 
from the statute book by repeal, but in the mean- 
time it cannot be disregarded by the courts. 
(Brown v. Clark, 77 N. Y. 369.) 

But it would seem to be clear that we ought not 
to extend the operation of an ancient rule when 
all the reasons upon which it was founded have 
passed away, or apply it to a case which was not 
originally within its terms or its general policy. 
After the long struggle in the courts, where it was 
assailed as a useless relic of the past that had been 
swept away in the current of modern legislation, 
there is no good reason for giving it new life and 
vigor by deciding that it is. still not only potent 
enough to annul the will of an unmarried female, 
but that of a married woman as well. 

The courts of this State, when dealing with the 
subject of wills and their revocation, have always 
adhered closely to the terms of the statute. This 
is illustrated not only by the case above cited, but 
by others, notably where it was held that the pro- 
vision of the statute which revokes a will in favor 
of an after-born child had no application to the 
will of a married woman under the act of 1849. 
(Cotheal v. Cotheal, 40 N. Y. 405.) So, also, in a 
more recent case it was held that a will made by a 
widow was the testamentary act of an unmarried 
woman and revoked by ‘her subsequent marriage. 
(In re Kaufman, 131 N. Y. 620.) 

In the case at bar the testatrix could have re- 
veked her will at any time before her death, or 
could have made a new will, and hence none of 
upon which the statute 
have any application to this case. 

The learned counsel for the contestant admits 
that he cannot succeed in this appeal unless the 
language of the act of 1849 removing the disabili- 
ties of married women sustains his contention. By 
that statute a married woman is enabled “ to con- 
vey and devise real and personal estate * * * 
in the same manner and with like effect as if she were 
unmarried.” The argument is that since the will 
of a married woman is to be made in the same 
manner and with like effect as if she were unmar- 
tied, the instrument must carry with it all the 
incidents and qualities that pertain to the will of a 
feme sole, including the possibility of revocation 
by a subsequent marriage. 

This, we think, would be straining the words of 
the statute to engraft upon it an ancient rule of 
revocation that never had any application to the 
class of wills therein mentioned. The purpose of 


the reasons was based 


XU 





the act was to enable a married woman to make a 
will, and it had no reference to methods of revo- 
cation. A will has no effect whatever until death, 
and the words “like effect” relate to the instru- 
ment after it becomes effective by death. The 
meaning of the words is that when the will of a 
married woman becomes operative by her death it 
shall have the same effect, that is, the same dispos- 
ing power and legal operation as an instrument 
for the transfer of the title to property that it 
would had she never been married. Nothing was 
said or implied with respect to revocation. That 
subject was left to the general rules of law appli- 
cable to all wills. If the legislature intended that 
her will should be deemed revoked in case of a 
second marriage, it would, no doubt, have said so. 
In the absence of some positive law such a result 
cannot be engrafted upon a statute, the primary 
purpose of which was to remove the common-law 
disabilities of marriage. 

The judgment below was right, and should be 
affirmed, with costs. 

All concur, except Gray, J., absent, and 
Haicut, J., dissenting. 


Judgment affirmed. 





THE LAW AND THE LAYMEN 





AYMEN do not take as much interest in law 
L as they ought. Is it the fault of the lawyers 
or of the laymen themselves? Law is not, like 
astronomy or pure mathematics, an extra-mun- 
dane subject which does not concern ordinary mor- 
tals. On the contrary, it is peculiarly one which 
comes “ home to men’s business and bosoms,” to 
use Lord Bacon's phrase, which concerns them 
vitally; for law is ubiquitous, and penetrates into 
every corner of our lives. There was a time when 
it was a jargon, though even then every gentle- 
man had a tincture of it; but it is a jargon no 
more. It is a rational science which any plain man 
of intelligence can comprehend, if it is intelligently 
presented to him. What is wanting —the great 
desideratum of to-day —is a lucid presentation of 
legal principles. ‘* Law so dry!” said Lord Bram- 
“To my mind, the first three volumes of 
‘Blackstone’ are most agreeable reading.” Lord 
Bramwell, no doubt, was a lawyer with a keen 
logical instinct, to which law appealed; but any 
impartial reader, lawyer and logician or not, will 
indorse his sentiment about Blackstone, and the 
reason is that Blackstone, beyond all other writers 
on law, succeeds in rationalizing law for us — he 
shows us the sense of the thing. If this could be 
done more commonly, if the legal principles which 
regulate, for instance, the relations of husband and 
wife, of criminal liability, the right of free speech, 
the disposal of property by will or otherwise, 
negligence, nuisance, and a score more topics, 
could be intelligently and agreeably set forth and 


well. 
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illustrated, as they might well be, from the decided 
cases in which English law is so rich, a new and 
salutary interest would be awakened which would 
make Englishmen better citizens and abler ad- 
ministrators, not to speak of the mental discipline 
gained. It was Burke’s opinion — one worthy to 
be remembered —that there is no study which 
does more to brace and invigorate the mind than 
that of law. —- Law Journal (London). 


—_ + 


GERMAN CRIMINAL COURTS. 


N Germany the crimina! courts are of three dif- 
ferent grades, each having a different jurisdic- 
tien, says a writer in the Detroit Free Press. The 
lowest is the police court (‘‘ Schoeffen Gericht’’), 
having jurisdiction of the same kinds of petty of- 
fenses as Other police courts the world over. This 
court is composed of three persons — one police 
magistrate and two citizens —who sit together 
and hear the cases: the judge, in his official gown, 
in the center, and the citizens, one on each side of 
him, in ordinary civilian dress. The court next 
higher in rank, called the criminal court (“ Crimi- 
nal Gericht”’), is composed of five judges. The 
highest criminal court (‘ Landes Gericht’’) is 
composed of three judges and a jury In 
a general way the methods of procedure are simi- 
lar in all the courts. When there is a jury the 
jurymen sit at desks, with writing materials before 
them, and most of them make voluminous notes. 
Contrary to a widespread popular belief, the 
penalties inflicted in criminal cases in Germany are 


of twelve. 


much less severe than in like cases in this country, 
and in some respects the methods are much more 
favorable to the accused. They are certainly bet- 
ter adapted to discovering the exact truth, a great 
advantage to the innocent, as well as to the com- 
munity. An American lawyer, in seeking to de- 
fend a_ guilty client. would find himself 
embarrassed by being deprived of the benefit of 
some of those stumbling blocks in the path of 
justice which still prevail among us under the name 
of constitutional rights. 

The criminal prosecution is begun by complaint 
to an examining magistrate. The complainant and 
all the witnesses who can ‘be discovered are imme- 
diately. separately, examined by the examining 
magistrate, and their narratives are reduced to 
writing. On this examination the witnesses are 
not sworn, and the widest latitude of inquiry is 
used: If the accused is to be tried he is usually 
notified when to appear. It is rare that a warrant 
is issued in the first instance, except for a serious 
offense or in the case of a hardened offender. In 
the course of frequent visits to the criminal courts 
I never saw the accused come into or leave the 
court in the custody of an officer, although, in the 
great majority of cases, the accused was not under 
bail. This will appear strange to the American 








reader, and therefore deserves a word of exylan- 
ation. 

Everybody in Germany has a continuous public 
record from the time he comes into Germany, 
whether he comes from a foreign shore or it js his 
In this 
record is to be found every detail necessary to per- 
sonal identification. In addition, if he ever com- 
mits a transgression the circumstance is noted in 
his record. 


first appearance in this mundane sphere. 


If he moves he must be made matter 
of record in the place to which he moves. In the 
case of travelers lodging in known hotels, the re- 
quirements of law are satisfied by entering upon 
the register of the hotel name, age, residence and 
occupation. The police visit the hotels every day 
and make copies of the registers, and make such 
further inquiries with regard to the guests as they 
may think necessary. By reason of this system, 
and because, also, at every frontier persons leay- 
ing the country are subjected to careful official 
scrutiny, though in the case of foreigners usually 
without their knowledge. the German authorities 
feel a good deal of confidence that if a man does 
not appear for trial or to serve out his sentence at 
the appointed time, they will be able to lay hands 
upon him without much trouble. 

Because of this condition arrests are compara- 
tively rare, and even after conviction and judg- 
ment of imprisonment has been pronounced the 
accused is generally given his choice of whether 
he will serve out his term of imprisonment at once 
or postpone it until made 
rangements so as to cause as little hardship as 


he has necessary ar- 


I remember one 
occasion when a boy, apparently about 12 or 13 


possible to himself and friends. 


years of age, was convicted of larceny in the crim- 
inal eric e T . ~ nth’ 
inal gericht, and was sentenced to one month's 
The little fellow broke down and 
wept bitterly, and on being asked by the presiding 


imprisonment. 


judge if he would serve his sentence, merely shook 
his head and left the court in company with a sis- 
ter, also in tears, who had watched the proceed- 
ings with painful solicitude. It was a very clear 
As I recall the circum- 
stances, the penalty in America would probably 


case and a second offense. 


have been much more severe. 

The trial proceeds in this way: Copies of the 
complaint and of the testimony taken by the exam- 
ining magistrate have been furnished in advance to 
the judge, to the attorney for the government ané 
to the attorney for the accused. At the appointed 
time the accused enters and takes his place in the 
prisoners’ dock and remains standing during the 
trial. 

Then follows the summoning of the witnesses 
They come in from the adjoining corridor, and if 
all the important witnesses are found to be present 
it is announced that the trial will proceed. The 


presiding judge then usually announces to the 
witnesses collectively that when called upon to tes 
tify they will be under obligation to speak the 
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truth, and if they do not, or speak any falsehood, 
they will be liable to a penalty of fine and impris- 
onment. The witnesses are then told to retire to 
the adjacent corridor and remain there until they 
are again called into court to give their testimony, 
if it shall be required. Then the presiding judge 
reads to the accused the formal accusation, and this 
being done he reads to him piecemeal the state- 
ments made by the witnesses on the preliminary 
investigation, and questions him (in open court) 
His 


method of examination is severe and searching. 


upon the salient points of these statements. 


After this the witnesses are called, one by one, and 
examined by the presiding judge in the same man 
ner. At the conclusion of the questioning by the 
presiding judge, the prosecuting attorney and tle 
counsel for the accused are offered an opportunity. 

But our constitutional “no 


doctrine that man 


shall be required to give evidence against him- 
self’ is an impassable barrier to what would be, 
in most cases, the best place to look for the abso 
lvte truth, the examination of the accused himself. 
This doctrine, and what has*seemed to our courts 
its logical consequences, was in One case carried 
so far that it was held to be a violation of a re- 
spondent’s constitutional rights to turn up his shirt 
sleeve in order to ascertain whether his arm was 
tattooed in the way that a witness to his idéntity 
had testified. 

Jerlin I 
interested in observing that the court 


In one case which I saw tried in was 


drew the 
same distinction between a lodger and a tenant 
which would be drawn under our taw. The prose- 
evtion was for an assault and battery committed 
upon the agent of a houseowner while ejecting a 
In an- 
other case, which was a prosecution for obtaining 


lodger who had not paid his room rent. 


money under false pretenses, the court held that a 
ialse promise — that is, a promise not intended to 


be kept —- was a criminal pretense. In that case it 
that had defrauded a 
out of something more than a hundred 


dollars by falsely pretending that he intended to 


appeared accused young 


woman 
marry her. He was convicted and sentenced to 
imprisonment for three months, although the pros- 
ecuting attorney had stoutly contended for a year. 
In an English or American court a false promise 
is not a criminal false pretense. 

In another case an old woman who was a tenant 
was convicted of taking out her household goods, 
in excess of what was actually necessary for fam- 
ily use, without the consent of the landlord, thus 
depriving the latter of his lien for rent. The fam- 
She 
had an upholstered chair and four common 
wooden chairs, and it was held that in taking away 
the upholstered chair and two of the common 
chairs she had violated the law, but she was fined 
only three marks (72 cents), and was allowed time 
to pay her fine. 

In another case an old woman was fined three 


ily consisted of the old woman and her son. 


XUM 





marks for being tipsy on the streets, and the law 
having thus been vindicated, the judge and the two 
citizens sitting with him paid the fine out of their 
own pockets. 

‘he defense of moral irresponsibility is not un- 
known in Germany. A man being charged with a 
violent assault, it was claimed that, being a victim 
of epilepsy, he committed the assault while he was 
laboring under an epileptic attack, and was not 
responsible for his conduct. A medical expert was 
called, and his testimony supported the theory. 
The case was dismissed and the accused discharged 
without calling any other witnesses. 


Legal Laughs. 
‘T don’t know what I would have done if it 


hadn't been for you!” exclaimed the discharged 
prisoner. 

“Well, you probably would have done time,” 
said the proud lawyer. — Yonkers Statesman. 

In arguing a point before a judge of the Su- 
preme Court, Col. Folk, of the mountain circuit 
in North Carolina, laid doubtful 
proposition of law. The judge looked at him for 


down a very 


a moment and queried: 

* Col. Folk, do you think this is law?” 

The colonel gracefully bowed and replied: 

*Candor compels me to say that I do not, but 
1 did not know how it would strike your honor.” 

The judge deliberated a few moments and 
gravely said: 

“That may not be contempt of court, but it is 
a close shave.” 
‘You think, then, that your assailant 
attacked you with malice prepense? ” 

Client — I 
o' dem kind 0’ mallets; but de principle thing he 


Lawyer 


dunno, sah; he might’er had one 
used wuz a razzor, sah.” 

My wife will bear witness,” said the prisoner 
at the bar, “that at the very time I am accused of 
burglarizing Mr. Smith’s premises I tas engaged 
in walking the floor with my infant child in my 
aims, endeavoring to soothe it to sleep by singing 
Baby.’” “The dis- 


charged,” remarked his honor; “he can prove a 


* Rock-a-By, prisoner is 
lullaby.” 

Lawyer — “I claim the release of my 
the grounds of idiocy. He is a stupid 
is not responsible for any act he may 


Young 
client on 
fool, and 
have committed.” 

—“ He doesn’t appear stupid to me.” 
“ Your honor, look at 


Judge 
Prisoner (interrupting) - 

the lawyer I've hired.” 
“Yes.” 

got him off, but it was a narrow escape.” 

How?” inquired a brother 


said the lawyer, mopping his brow, “I 


‘A narrow escape? 
attorney. 


“Ah, the tightest squeeze you ever saw. 
know I examined the witnesses and made the ar- 


You 
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gument myself, the plea being self-defense. The 
jury was out two whole days. Finally the judge 
called them before him and asked what the trouble 
was. 

*“ Only one thing, your honor,” replied the fore- 
man. “ Was the prisoner's attorney retained by 
him or appointed by the court.” 

“The prisoner is a man of means,” said the 
judge, “and hired his own attorney.” 

“T could not see what bearing the question had 
on the case,” continued the perspiring lawyer, 
“but ten minutes later in filed the jury and acquit- 
ted my client on the grounds of insanity.” 

From a stenographer not yet familiar with law 
terms, a proposition dictated in reference to a de- 
fense of unavoidable accident, “or act of God,” 
came back with the neatly typewritten statement 
that “it was occasioned by the active God, which 
no human agency 
Another stenographer, notwithstanding 
a great deal of experience in courts and elsewhere, 
once tried to make the digester say that certain 
conduct would “ constipate an act of bankruptcy.” 
But unfortunately for the business world nothing 
has ever been found that could do that. 


could have forseen or pre- 


vented.” 


* There's no mere fun in the practice of law,” 
observed the judge as he softly brushed away the 
film of soft ashes from the live end of his cigar. 
“ Thirty years ago, when we used to impeach all 
the witnesses on the other side and have two or 
three fights every noon recess, it was worth while 
to be in the profession. 

“T read in my old home paper yesterday that 
sill Traynor was dead. There 
Did I ever tell you the story about him? 


was a character. 

“ Bill once sat on a jury in one of my first 
cases. It was an assault and battery case. The 
trouble came up over the attempt to build a fence 
across a highway. There were two defendants and 
four prosecuting witnesses. The trial was held at 
the home of the justice of the peace, a clapboard 
little house right out in a cornfield. We couldn't 
find twelve men in the township, so we agreed to 
a jury of six. The justice’s wife stood in the door- 
way during the trial and dictated all the rulings. 

“They didn’t make any case against us — my 
partner and I appeared for the defense — but we 
knew the jurymen wanted their fees, and they 
wouldn't get any if the defendants won. So we 
were not very hopeful. 

“ The six jurymen went out into the cornfield 
to deliberate. They were gone about two hours, 
and then brought in a verdict of guilty, and fined 
each of the defendants $2 and costs. The jury was 
about to be discharged, when my partner jumped 
up and said to one of the jurymen: ‘ Say, who are 
you? I don’t remember seeing you before.’ Then 
the foreman spoke up and said: ‘ That's all right. 
Bill Traynor couldn't wait. He went off home, 


and we got Joe here to fake his place.’ 
Bill had put in a substitute on 


“ That's a fact. 








= —— — ae 


the jury after they got out in the cornfield. The 
justice said it was all right anyway, so long as 
there was a majority of the jury present, but | got 
up and threatened to sue him on his bond, so he 
got scared and set aside the verdict and discharged 
our clients. 

“ After I came on the bench Bill Traynor was 
up before me for stealing a steer, and I mage the 
instructions to the jury rather favorable to him, 
and he was acquitted. You see, I had a friendly 
feeling for him because he had helped me to win 
ene of my first cases.” 





> --— 


Legal Aotes of Fertinence. 


A Kansas City justice of the peace announces 
that he will furnish opera tickets with every cer- 
tificate of marriage as long as he is on the bench. 

In Cripple Creek, Col., there have been 247 
recorded violent deaths since January, 1894. Of 
these 125 were caused by explosions and suicide, 
and the remainder were cases of homicide. 

A merely parol dedication of a street is held, in 
San Francisco v. Grote ({Cal.], 36 L. R. A. 502), 
to be insufficient to support an action of ejectment 
by the city against the owner of the fee. 

A mortgage upon personal property removed 
to another county before the mortgage is recorded 
is required in the case of Fassett v. Wise ([Cal.], 
36 L. R. A. 505) to be recorded in the latter county 
only. 

The Fall River (Mass.) News is authority for 
the statement that at a recent bar examination the 
uighest mark was attained by a blind young man, 
Wm. B. Perry, of New Bedford, a graduate of the 
Harvard Law School. 


James C. Carter, the eminent New York lawyer, 
has contributed $5,000 to the Randolph Tucker 
memorial hall which is to be erected at Washing- 
ton and Lee University. at the cost of $50,000, for 
the accommodation of the law scnool. 


Former President Cleveland authorizes a con- 
tradiction of the report that he is desirous of an 
appointment on the bench or of going to the 
United States senate. He has resumed the writing 
of his memoirs. 


Power to impose a license tax upon non-resi- 
dents who carry on business within city limits is 
upheld, in Petersburg v. Cocke ([Va.], 36 L. R. 
A. 432), where the rule was applied to an attorney 
at law having an office in the city, but residing 
outside. 

Ralph L. Goodrich, formerly of Oswego, N. Y., 
for twenty years clerk of the United States Court 
for the Eastern District of Arkansas, dropped 
dead of heart disease in Little Rock on October 6. 
He married a month ago a daughter of ex-Gov- 
ernor Churchill. 
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For the loss of the fingers of a little child, who 
puts her hand up the spout of a coffee-grinder in 
a store or shop, while there with her father to 
make a purchase, it is held, in Holbrook v. Ald- 
rich ({Mass:], 36 L. R. A. 493), that the shop- 
keeper is not liable. 

Over 100 indictments of the year 1893, it is te- 
ported, have been stolen from the office of District 
Attorney Olcott, of New York. It 
that the suspect was formerly a clerk in the dis- 
Three of the 
alleged to have been stolen were for murder. 


is estimated 


trict attorney's office. indictments 
The fire losses in the United States and Canada 
the month September aggregated 
$9.392,000, exceeding the fire loss of September, 
1896, by more than $1,000,000. The fire losses for 
the nine months the year amount to over 
$80,000,000, being about $10,000,000 less than for 


during of 


of 


the same period last year. 

The fact that a train was running at high speed, 
ia violation of law and in breach of the promise of 
the engineer made to a boy who intended to jump 
off, is held, in Howell v. Illinois Cent. R: Co. 
(i Miss.], 36 L. R. A. 545), insufficient to rendes 
the railroad company liable for injury to the boy, 
when he attempted to get off, knowing the danger. 


Pension Attorneys Samuel B. McLean, of Pitts 
burgh, Pa.; M. M. Chase, of Los Angeles, Cal., 
avd D. P. Bethumin, of Mount Vernon, Ky., have 
been disbarred from practice before the interio1 
department. The two first named are charged 
with demanding and receiving illegal pension fees, 
and Bethumin with filing forged declarations in 
pension cases. 

In the case of the Equitable Life Assurance So- 
Goode, the Supreme Court of Iowa held 
that the exemption of the books of a lawyer from 


ciety v. 


execution exists in favor of a lawyer who gives 
some time to the work of his profession, which 
to not 
appear in court, advertise as a lawyer or earn his 


contributes his support, even if he does 
living by services as a lawyer. 

A bicycle association which agrees to clean a 
member’s bicycle twice each year, repair tires when 
punetured by accident, and the bicycle if damaged 
by accident, also to replace it if stolen unless re- 
covered in eight months, and provide another 
bicycle during that time, in consideration of which 
the member pays $6 membership fee per year, is 
held, in Com., Hensel, v. Provident Bicycle Asso. 
([Pa.], 36 L. R. A. 589), not to constitute an in- 
strance company for which a charter is necessary 


under the Pennsylvania statutes. 


Negligence in pointing a gun at another and 
pulling the trigger is held, in Bahel v. Manning 
({Mich.], 36 L. R. A. 523) to be unaffected by the 
fact that the person doing it had used the ordinary 
means of unloading the gun and satisfied himself 
that it was unloaded. But the fact that the person 





injured failed to protest or get out of the way 
when he saw that the gun was about to be snapped, 
and had time to do so, was held to constitute such 
contributory negligence as would preclude his re- 
cevery of damages from the other. 

An illiterate maker induced by fraud to sign a 
note and mortgage, supposing he is signing other 
instruments, is held, in Green vy. Wilkie ([lowa], 
30 L. R. A. 434), not to be liable even when the 
note is in the hands of an innocent purchaser, un- 
less he was guilty of negligence in making the 
note. This is on the ground that he was never a 
party to the-contract contained in the instrument. 
With this case the authorities are collected show- 
ing the general rule, and the exceptions thereto, 
as to the effect of fraud in obtaining the execution 
of a note as against a bona fide holder. 

Having spent fifty out of the last sixty-five years 
in prison, Josef Hell, of Jicin, Bohemia, saw no 


reason why in this age of jubilees he, too, should 
not have his. and so, a few weeks ago, he indi- 
cated his intention to celebrate it. He is now 


eighty-five years old, has seven more to serve, 
and therefore expects to begin life again at ninety- 
two. He has been in nearly all the prisons of 
Bohemia and Austria, and knows more about them 
than any other person. He speaks approvingly of 
modern prison reform, and remembers with in- 
dignation the dark subterranean dungeons that re- 


ceived him after his first offense. 


Judge John Jay Jackson, of the United States 
District Court for tke Western District of West 
Virginia, who recently enjoined the striking min- 
ers from marching on the public highway, is in 
years of service the oldest judge in this country. 
He was appointed to the bench by President Lin- 
coln, on August 3, 1861. Justice Field, of the 
Supreme Court, holds the next oldest commission, 
having been appointed by Mr. Liwcoln in 1863. 
Judge Jackson, we believe, is not only the oldest 
American judge now living, but no other Federal 
judge before him was ever so long a time on the 
bench. Judge Marshall the bench 34 
years, and Judge Jackson has served for 36 years, 
and he is now 76 years of age. 


was on 
He has made many 
most important decisions of constitutional ques- 
tions, and it is said that the Supreme Court has 
never reversed them. One of his most 
famous decisions was that declaring the test oath 
unconstitutional. 


one of 


— > 


English Hotes. 





Announcement having been made that Sir Rich- 
ard Webster is nominated to be the captain of a 
parliamentary cricket team, which is to be absent 
from England some nine months, the Law Times 
inguires: “ Will the office of attorney-general be 
put in commission, or will Sir Robert Finlay per- 
form dual duties?” 
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Sir Francis Jenne is laid up with an attack of 
rheumatism at Arlington Manor. 

The fifty-first report of the commissioners in 
lunacy has just been issued as a_ parliamentary 
paper. The commissioners regret to report the 
very large increase of 2,919 in the number of luna- 
tics in England and Wales on the Ist of January, 
1897, over the corresponding number on the Ist of 
January, 1896. The returns show that the total 
number on the first of those dates was 99,365, as 
against 96,446 at the beginning of 1896 It is 
pointed out with regard to assigned causes of in- 
sanity that very great reliance cannot ke placed on 
returns; but so far zs they go it would appear that 
hereditary influence continues to be the most 
fruitful cause, previous attacks coming next, and 
intemperance in drink third. 


Lord Ludlow (Lord Justice Lopes), who has re- 
turned from his holiday abroad, received a warm 
welcome on reaching his home, near Westbury, 
Wiltshire. 
with arches, flags and evergreens, and his lordship 
In the 
market-place the G Company of the First Wilt- 
shire Ritle Volunteers gave a salute, the band play- 
Outside the town 
hall an address was presented, congratulating the 


The streets of the town were decorated 


was heartily cheered as he drove through. 


ing “ Home, Sweet Home.” 
distinguished judge upon the honor her majesty 
had conferred upon him in raising him to the 
peerage. Lord Ludlow having expressed his deep 
gratitude for the reception accorded him, pro- 
ceeded to his residence at Hleywood, escorted by 
velunteers. The members of the reception com- 
mittee and the volunteers were afterwards enter- 
tained by his lordship. 

The Daily News understands that the life-sized 
marble statue of the late Judge Thomas Hughes, 
which is to be erected at Rugby by old Rugbeians 
and others, has been entrusted for execution to 
Mr. Brock, R. A., who will carry out the work 
forthwith. Towards this object over £1,200 has 
been subscribed. 

One of the most sensational criminal trials of 
modern times is called to mind (says the Pall Mall 
Gazette) by the release from penal servitude of 
Louis Staunton, one of the four prisoners con- 
victed at the September sessions of the Central 
Criminal Court in 1877, and sentenced to death for 
the murder of Harriet, the wife of the man just 
released, but whose sentences were subsequently 
commuted to penal servitude for life. Mr. Justice 
Hawkins, who had only been elevated to the bench 
the previous year, was the presiding judge, and 
“The Penge Mystery,” as the case was called at 
the time, was probably the first of the long series 
of murder cases which, either at the Central Crim- 
inal Court or at Assizes in the provinces, it has 
been the lot of him who has thereby established 
for himself the reputation of being the ablest crim- 
The trial commenced 


ina! judge we have, to try. 











on Wednesday, September 19, 1877, and lasted 
seven days. The attorney-general, the late Sir 
Jchn Holker (afterwards Lord: Justice Holker), 
the solicitor-general (the present lord chancellor), 
and Mr. Poland (now Sir Harry Poland, Q. C.) 
conducted the prosecution on behalf of the treas- 
ury; Mr. Williams and Mr. Charles 
Mathews defended Louis Staunton; Mr. (now Sir 
Edward) Clarke, Q. C., defended Patrick Staun- 
ton; Mr. (now Sir Douglas) Straight defended 
Elizabeth Staunton, Patrick’s wife; and Mr. Percy 
Gye (now a County Court judge) defended Alice 
Rhodes, the sister of Elizabeth Staunton, and who 


Montagu 


soon after the trial was pardoned and released 
from prison. 

The doctrine enunciated by the Court of Appeal 
in Anderson y. Gorrie is a startling one to the lay 
mind, says the Law Journal. That a judge should 
be able to commit to false imprisonment, from 
malicious motives, and yet enjoy immunity, seems 
the worst kind of legal heresy; for injustice in the 
judge —the very dispenser of justice —is as bad 
as hypocrisy in the priest. But in criticising this 
doctrine of judicial immunity we must remember 
that policy requires that judges should preserve a 
semi-sacred character. It is for this reason that 
they are invested with every attribute of outward 
dignity. All the pomp and circumstance which 
attend a judge’s entry into an assize town is but a 
symbol of the majesty of justice incarnate; and 
ior the same reason a judge's integrity and incor- 
ruptibility must be treated as above suspicion. It 
would never do to search his conscience for mo- 
tives of malice or bias — so long, that is, as it is 
pessible to avoid doing so. But when a judicial 
scandal becomes open and notorious, “ rank, and 
smells to heaven,” it would be fatal to ignore it. 
The mischief in such a case is not in the individual 
cases of hardship, but that public confidence in the 
shaken; and confi- 
Want 


administration of justice 


administration of justice is 
dence, once shaken, is not easily restored. 
of confidence in the 
means insecurity of property, insecurity of life; 
and people will not live in a country where their 
property or their lives are insecure. 

o 


ARotes of Recent Amevican Decisions. 


Injury to Person on Railroad Track — Duty to 
Look — Engine Running Backward. — Where one 
suddenly steps on a railroad track without look- 
ing whether a train or engine is coming, and is 
run down, he can not recover when it appears that 
he, by first looking, would have seen an approach- 
ing engine, and that although the engine was com- 
ing with tender forward, with no light thereon, 
where those in charge of the engine were not 
aware that the deceased would suddenly step on 
the track ia this manner. (C. H. & D. R. R. Co. 
v. Mary R. Lally, Executrix, Hamilton, O., Cir- 
cuit Court, Jan. Term, 1897, xiv Ohio L. J. 333.) 
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